
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 
 
                                                                                      CASE NO: PFA/GA/1150/00/SM 
 
In the complaint between: 
 
ALISTAIR ALEXANDER LAURENCE Complainant 
 
and  
 
THE LIQUIDATOR, INTERNATIONAL RETAIL FASHION  
FOCUS (IRFF) RETIREMENT PLAN                                                    Respondent 
 
 
______________________________________________________________________ 
 
DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 
1956 

 
 
1. This is a complaint lodged on 14 March 2000 in terms of section 30A (3) of the 

Pension Funds Act  24 of 1956 (“the Act”).  It deals with the applicable rate to be 

used to calculate the fund credit payable in terms of the rules on the retrenchment 

of the complainant.  Essentially the complaint relates to the administration of the 

fund and the interpretation and application of the fund’s rules and alleges 

maladministration and/or a dispute of law. 

 

2. The complainant is Alistair Alexander Laurence, employed by the International 

Retail Fashion Focus (IRFF) and a trustee and member of the fund in liquidation 

until his retrenchment on 31 May 1999.   
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3. The respondent is the liquidator of the IRFF Retirement Plan, a registered hybrid 

defined contribution fund having a pension section and a provident section.  The 

fund is presently in the process of being liquidated, as of 14 August 2000, and the 

respondent has accordingly raised a point in limine concerning my jurisdiction; 

however there is no question of my jurisdiction being ousted as the complaint was 

lodged some five months earlier and in any event the liquidation process has not 

been completed.  The  fund  and the liquidator have been variously represented in 

these proceedings by Mr F W Starke, principal officer, and several members of staff 

of the administrator of the fund, Alexander Forbes. 

 

4. A hearing was held in this matter on 17 August 2000 before my senior investigator, 

Sue Myrdal.  In making this determination I have relied on the documentary 

evidence and submissions and on the report on the hearing and further 

investigation of the complaint  by Sue Myrdal, under my supervision. 

 

5. There have been various disputes concerning the rate applicable in calculating the 

complainant’s fund credit, the amount due to him on his retrenchment.  The 

disputes relate to the discretionary declaration of interim interest rates, what these 

rates are and when they are declared.  In the end the matter is resolved by a 

proper interpretation of the rules regarding the calculation of fund credit, operative 

at the time of the complainant’s exit. 

 

6. Rule 9.1 of the pension section rules and rule 7.2 of the provident section rules 

provide that a member leaving service is entitled to his fund credit at the date of 

leaving service. 
 

 
7. The definition of “fund credit” in rule 2 of the pension section reads as follows: 
  

“Fund credit” shall mean for each member at the termination of his service 

 

(a) the contributions made by the member in terms of rule 4.1.3 for his retirement 
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benefit; plus 

 

(b) the member’s withdrawal benefit under the former fund on the day before his 

transfer; plus 

 

(c) the amount (if any) transferred to the fund in terms of rule 11.2 [transfers from 

previous funds] 

 

(d) the amounts (if any) referred to in rule 13 [additional contributions in respect of past 

service] 

 

increased throughout his membership of the fund to the date of leaving service by the net 

yields of the investment of the above amounts as declared by the trustees on the advice of 

the actuary.  

 
8. The definition of fund credit in the provident section reads: 
 

“Fund credit” shall mean in relation to any member at any particular date the sum of  

 

  (a) the member’s credit; and 

 

  (b) the employer’s credit. 

 

9. “Member’s credit” and “employer’s credit” are in turn defined in a similar fashion to 

the definition of “fund credit” in the pension section, the amounts consisting basically 

of net employer’s and member’s contributions as defined, together with transfer 

amounts, the growth aspect being regulated by means of almost identical wording to 

that used in the pension section, viz: 

 
“increased throughout his membership of the fund to the date of his leaving service by the net 

yields of the investment of the contributions, as declared by the trustees on the advice of the 

actuary.” 

 

10. There is no rule providing for the declaration of an interim interest rate to be paid to 

exiting members between any declaration of a final interest rate.  In fact there is no 
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rule providing for the declaration of a final interest rate which is in any way 

discretionary.   What the rules require is that the contributions and other amounts 

invested in respect of a member be increased by the “net yields” of such investment, 

“as declared by the trustees on the advice of the actuary.”  “Net yields” must 

therefore be interpreted to mean the actual investment returns less deductions 

permitted in terms of the rules.  The advice of the actuary is limited by the scope of 

the rule to informing the trustees what these actual net yields are, so that the 

trustees can declare or publish them.  The trustees also have no discretion in this 

regard; since an objective determination of net yield is required, their power is 

limited to merely declaring the net yield.  The timing of the declaration is not 

specified, but by implication the declaration would take place annually, at the 

financial year end, after the performance of the financial review by the actuary.  As 

stated, there is no provision for interim returns to be declared; a member exiting 

between declarations would by implication have to have his net yields from the date 

of the previous annual declaration calculated on an individual basis to the date of his 

leaving service.  Given the practical difficulties this would impose, to give effect to 

the rule such a member would have to be paid his withdrawal benefit at a later date, 

after the annual calculation and declaration of net yield. 

  

11.  My investigator requested the respondent to recalculate the complainant’s fund 

credit in accordance with this interpretation of the rules of the fund.  It was stipulated 

that such a calculation should indicate  the complainant’s contributions together with 

the net yield, which would be the actual investment returns less investment charges 

and less the investment earnings attributable to the investment of the reserve 

account, as apportioned to the complainant. 

 

12. In the course of performing the calculations based on actual returns earned by the 

fund, an administrative error was discovered, in that it appeared that an initial 

contribution had been wrongly credited to the complainant at the commencement 

date, when no such amount was received by the fund.  Ms Robyn Hodges of 

Alexander Forbes has furnished proof of this error and I am satisfied that the 
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contribution was in fact wrongly credited.  However, the effect of the removal 

of this amount, together with the recalculation based on the actual return earned by 

the fund, is, according to Alexander Forbes, that the fund overpaid the complainant 

by the amount of R1 502,39.    
 

13. The complainant on scrutinising the calculations has pointed out that an 

enhancement of R2 369,51, which was allocated to him in or about June 1998 after 

a decision of the trustees to distribute to members all excess reserves in the 

provident section as at 30 June 1998, was not included in the recalculation, nor was 

there any provision for late payment interest.  Ms Hodges in response has submitted 

that the enhancement does not form part of the actual return of the fund, having 

been paid out of the reserve account.  She argues that the complainant is either 

entitled to interest “as declared by the trustees”, which in the respondent’s 

interpretation allows the trustees a discretion to declare a rate which is not 

necessarily the same as the actual net yield and therefore may encompass interim 

interest rates and  any adjustments to include enhancements or reductions to take 

into account increased fund expenses, or he is entitled to the actual net yields on the 

investment of the amounts set out in the rules, as per the interpretation I have 

applied above, but that he cannot have it both ways.  With regard to the late 

payment interest, Ms Hodges acknowledges that this would be due, but states that 

this can only be calculated once the final value of the benefit due to the complainant 

on his exit is settled. 
 

14. Rule 4.3 deals with the reserve account.  It reads: 

 
  4.3 Reserve Account 

 
4.3.1 A reserve account shall be maintained under the fund, to which shall be credited that 

part (if any) of the employer’s credit to which the member is not entitled on leaving 

service.  [applicable to members who resigned or were dismissed with less than four 

years service] 
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4.3.2 The amount standing to the credit of the reserve account shall be increased by the 

net profits earned by the investment of the reserve account. 

 
  4.3.3 The amount standing to the credit of the reserve account shall be used: 

 
   (a) to offset adverse fluctuations in the costs referred to in rule 4.2.2(b); 

 
(b) as decided by the trustees, in consultation with the actuary, [to] increase 

benefits payable by the fund. 

 

15. As stated, Ms Hodges maintains that the enhancement was distributed from the 

reserve account at the time in accordance with the fund’s interpretation of the 

phrases    
“increased throughout his membership of the fund to the date of his leaving service by the net 

yields of the investment of the contributions, as declared by the trustees on the advice of the 

actuary.” 

 

16. It is clear that, by any interpretation, the declaration envisaged in these words 

relates to the contributions made in respect of the member and the investment of 

these contributions, not to the investment earnings attributable to the investment of 

the reserve account.  A distribution from the reserve account therefore must take 

place in terms of rule 4.3.3 (b), which clearly contains a discretion exercisable by the 

trustees, in consultation with the actuary.  Since the distribution takes place in terms 

of this rule, and since the only practical way for the distribution to increase benefits 

ultimately payable on the member’s exit from the fund is to apply it to form part of 

fund credit, it is appropriate (if somewhat irregular since there is no provision in the 

rules regulating this) that it was so applied. The complainant is as entitled to this 

enhancement as any other member and I see no reason to deprive him of the 

amount at this point.   

 

17. Accordingly the order of this tribunal is as follows:  
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The respondent is directed to recalculate the complainant’s fund credit to 

include the amount of the enhancement, and to pay this amount to the complainant, 

together with late payment interest from  31 May 1999, less any amount already 

paid to him, within six weeks of the date of this determination. 
 

 

 

DATED at CAPE TOWN on 1ST  FEBRUARY 2001 

 

 

..................................................... 

JOHN  MURPHY 

PENSION FUNDS ADJUDICATOR 
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	ALISTAIR ALEXANDER LAURENCEComplainant

